Zizek on Law

Zizek on Law

Jodi Dean 

Department of Political Science

Hobart and William Smith Colleges

Geneva, New York 14456 USA

Phone: 315 781 3425

Fax: 315 781 3422

Email: jdean@hws.edu

A few years ago, I interviewed Slavoj Zizek for the Abercrombie and Fitch catalogue. (The catalogue is well known in the United States for selling clothes by featuring barely clad teenage bodies in highly charged homoerotic photographs by Bruce Weber.  It also runs interviews with academics, writers, musicians, and more or less alternative celebrities--if such a statement makes sense.)  Be that as it may, when I told Zizek that I would show him the interview in advance, he cheerily replied, “Oh that’s not necessary.  Whatever I say, you can make me say the opposite!” 

Zizek is not a legal theorist. Nor is he an analytically formal or traditional philosopher.  What Ernesto Laclau says of The Sublime Object of Ideology also applies to Zizek’s work more generally:  rather than “a systematic structure in which an argument is developed according to a predetermined plan,” Zizek provides “a series of theoretical interventions which shed mutual light on each other, not in terms of the progression of the argument, but in terms of what we could call the reiteration of the latter in different discursive contexts.”
  The strength of a given conceptualisation manifests itself through repeated applications and expressions.  What makes a Zizekian argument compelling is its ability to enliven, open up, or refresh what might have become a stale or too easily accepted mode of understanding.  As we shall see, Zizek’s account of law is built upon the reiteration of the idea that law is fundamentally split between the public letter and its obscene superego supplement.  

Zizek’s ideas here draw from Lacan’s discussion, “Kant avec Sade.” But they extend beyond it, generating what might well be understood as an outline for a general theory of law from Lacan’s more specific reading of the Kantian moral law in conjunction with the superego command to enjoy.
  Zizek proceeds from the premise that law is internally, constitutively divided.  Law is irrational injunction, command and enunciated, potentially reasonable content.  Rather than a power edifice marked by an excluded Other, rather than a set of norms and institutions that necessarily generate their own transgression, law is split between the external social law and the obscene superego supplement.  Superego is the necessary, unavoidable underside of the social laws that hold together the community.  In this essay, I focus on this idea of split law.

My endeavor here is primarily expository, to outline the theory of law that appears in Zizek's work.  But, this exposition is not disinterested.  On the contrary, I recommend Zizek's theory to those interested in a critical approach to law that does not abandon the law.  As Paul A. Passavant has recently observed, among postmodernists there seems to be a recurring emphasis on moving beyond law because of law's perceived rigidity and determinacy, as if law were a domain safe from the shifts, remainders, and instabilities necessarily part of any text.
  For such thinkers, law's failures prevent law from serving social justice.  For Zizek, however, law can serve potentially liberatory ends.  It can work as a repository for aspirations for something better.  Thus, I argue that for Zizek what is beyond law inheres in law as a kind of faith.  Still, law will always and necessarily be imbricated in violence, transgression, and guilt.  For, as we shall see, "Superego is the revenge that capitalizes upon our guilt--that is to say, the price we pay for the guilt we contract by betraying our desire in the name of the Good."
  In outlining Zizek’s theory of law, then, I endeavor to establish the advantage of his approach insofar as it addresses the crime of law while holding onto the hope animating law.
 

Nevertheless, as I mentioned, Zizek is not a systematic legal theorist.  This contributes to the difficulty of treating him as one, as does his formidable archive—Kant, Hegel, Schelling, Malebranche, Freud, Heidegger, Derrida, and, most importantly, Lacan.  Accordingly, to pull a theory of law out of Zizek’s work, I’ve adopted two methodological guidelines:  1.  Don’t debate Zizek’s employments of other thinkers; rather, treat these interpretations as aspects of his thought; 2.  Don’t look for changes in his thought over time; rather, treat his work as the explication of a single position, or, more precisely, as the elaboration of a matrix or mechanism that appears in differing contexts.  (The Ticklish Subject, as it engages the collapse of symbolic efficiency characteristic of the hyper-reflexivity of postmodern risk societies, is an exception beyond the scope of this essay.
)

I present Zizek’s account of law in three moments: law’s founding, law's split, and the beyond within law.  No doubt I will end up making Zizek “say the opposite.”

Law’s Founding

Zizek's account of law's installation is synchronic; founding is always retroactively posited from the standpoint of that which was founded.  Thus, if one understands law as fundamentally split in its very structure, as Zizek does, then accounts of law's founding are attempts to name, narrate, and conceal this split.  To be law, a given legal order must cover over the crime that founds it.  But, the crime is itself a fantasy-construction that functions to conceal the antagonism fissuring the legal order.  Zizek explains, "The loop is therefore perfect: the Structure can function only through the occultation of the violence of it founding Event, yet the very narrative of this Event is ultimately nothing but a fantasy destined to resolve the debilitating antagonism/inconsistency of the structuring/synchronous Order."
  In short, the story of a concealed founding violence is a story about how law is, rather than how law came to be.  Indeed, we might even extend Zizek's point here and understand the primordial gesture of concealment as the move that turns violence into law.  The move to conceal produces an indeterminate, chaotic violence as a particular crime that grounds the law rather than a debilitating, ineliminable antagonism that renders law impossible.  

Founding violence is not all there is to law.  In fact, Zizek attends to the disalienating, the liberating, role of law.  That is to say, a kernel of irrational violence may inhere in law, but this violence does not undermine law's authority.  Nor is it opposed to the liberating potential of law.  Rather, in this violence or excess Zizek locates a necessary condition for the belief that attaches subjects to law.  We can neither escape law's traumatic kernel, nor do without it.  As we shall see, what ultimately matters is the character of this violence and our relation to it.  

Founding crime

In For They Know Not What They Do, Zizek writes: 

‘At the beginning’ of the law, there is a certain ‘outlaw,’ a certain Real of violence which coincides with the act itself of the establishment of the reign of law:  the ultimate truth about the reign of law is that of a usurpation, and all classical politico-philosophical thought rests on the disavowal of this violent act of foundation . . . this illegitimate violence by which law sustains itself must be concealed at any price because this concealment is the positive condition of the functioning of law: it functions insofar as its subjects are deceived, insofar as they experience the authority of law as authentic and eternal.
 

Law begins in trauma.
  From the standpoint of the old law, the violent establishing of something new is crime.  The old law is disobeyed, overthrown, transgressed, usurped. From the standpoint of the new law, this crime is self-negating.  It vanishes (or is concealed) as a crime once the new order is constituted.  Put somewhat differently, the establishment of law overthrows law, for example, the law of custom, the law of nature, or even law as an ideal that only existed at the very moment of its loss.  And, because establishing is overthrowing, there is a risk--the negation of law such.  Establishing manifests a disregard for law as it perversely (or criminally) turns crime into law.  This paradox, this traumatic identity of law and crime, is the repressed origin of law.  

The transition from the Articles of Confederation to the Constitution of the United States well illustrates such a traumatic identity of law and crime.
  Delegates from the thirteen states had been commissioned to revise the Articles.  But, when they met in Philadelphia in 1787, they ran away with the convention.  Instead of simply altering the Articles, they rewrote them from the bottom up, shifting sovereignty from the states to the people.  From the standpoint of their critics, this was a usurpation, an unauthorized transmutation of the government.  At least one delegate to the convention worried that it would lead to a civil war.
  

Supporters of the Constitution acknowledged that in instituting a new government the delegates had exceeded their charge.  Indeed, this excess was marked by a fundamental gap in legality, by an illegality or a criminality.  The Articles had included a provision for amendment: any change had to be ratified by all thirteen states.  The Constitution, however, held that it only needed to be ratified by nine states.  Elbridge Gerry, delegate from Massachusetts, "urged the indecency and pernicious tendency of dissolving, in so slight a manner, the solemn obligations of the articles of confederation.  If nine out of thirteen can dissolve the compact, Six out of nine will be just as able to dissolve the new one hereafter."
  From the standpoint of the Articles, the Constitution was illegal, in fact, an installation of illegality endangering the very possibility of law.  

In Federalist number 40, James Madison fully accepts this gap wherein legality and criminality coincide: "In one particular it is admitted that the convention have departed from the tenor of their commission.  Instead of reporting a plan requiring the confirmation of all the States, they have reported a plan which is to be confirmed and may be carried into effect by nine States only."
  Madison reads this traumatic moment in which the delegates exceeded their powers as fully warranted by the circumstances--the delegates dared to act, to bring something new into being.  He suggests as well a retroactive justification for their actions, a justification that works back from the very Constitution it is supposed to justify, namely "the views and happiness of the people of America," precisely that people thereby being constituted.
 

 The paradox of this retroactive justification, this short circuit in which constitution precedes authorization, was recognized--and fought over--at the time.  Writing in the Massachusetts Gazette in 1788, MASSACHUSETTENSIS observed "that should the new constitution be received as it stands, it can never be proved that it originated from any proper state authority; because there is no such authority recognized either in the form of it, or in the mode fixed upon for its ratification.  It says, 'We the people of the United States,' etc., make this constitution; but does this phrase, 'We the people of the United States,' prove that the people are acting in state character…?"
  Clearly, MASSACHUSETTENSIS thinks the answer to his question is, "No--the very phrase 'We the people of the United States' proves that the founding was a crime, that the Constitution fundamentally violated the Articles of Confederation."

Zizek’s psychoanalytic account of the traumatic moment of identity between law and crime extends out of Freud’s discussion in Totem and Taboo.  In his well-known myth of the birth of law, Freud draws from Darwin to describe pre-societal humans as a primal horde ruled by a violent, jealous father who kept all the females for himself.  Hating the father because he "stood so powerfully in the way of their sexual demands and their desire for power," the brothers join together and kill him.
  This violent killing of the father is more than murder, more than a crime from the impossible/real temporality of before.
  Prior to the overthrow of the father, the sons' access to power and enjoyment is itself criminal, excluded.   With the father’s death, however, such access becomes the very notion of the rule of law.
  It is the source of the rights law is invoked to protect, the measure of law, the ideal up to which laws are held.  Law is to guarantee this access by limiting it:  no one brother will be able to have it all, as the father did; rather, to keep order they will all equally renounce some of their access (the incest prohibition).

We can contrast the primal killing to the liberal social contract.  For Zizek, the contract is a fantasy that covers over the brutal advent of the law.  The outcome of the social contract—free and equal persons—is posited as one of its prerequisites.  How is it, really, that the war of all against all in the Hobbesian state of nature can lead to a decision to give up one's rights and obey a sovereign? The fantasy of rational agreement founds law by concealing the violent move from nature to culture, the traumatic transmutation of the law of nature into sovereign authority. (The violence reappears in contract theory with respect to those who do not consent, who remain "outside" as enemies who can be killed.  A similar fear manifested itself in the debate over the U.S. Constitution in the worry that the gap between ratification by thirteen and ratification by nine could lead to civil war:  would the dissenting states be forced into Union?)  In contrast, Zizek emphasizes the Real of founding violence. As with Freud's myth of origins, this Real cannot be reduced to historical facticity; rather, it is Real in the sense that it has to be posited in order to account for the existing notion of law, for the basic form of the legal, social, cultural order. It is an event that has to be presupposed if one is to explain the emergence of the space of the structure of law--an event not unlike the timeless time of Hobbes' state of nature.
  

For law to function as law, the Real of violence must be concealed.  As Zizek explains (with reference to Kant), law's validity requires that we remain within law, that we don't go outside law and emphasize its contingent, historical founding.
  If we do go outside the law, we can't even see the order as law; its claim to authority becomes just another contingency or act of violence.  Zizek is not making a facile point regarding stupid subjects duped by a malevolent legal order.  Rather, he is emphasizing the fact that law involves more than the violent, arbitrary, control of people.  People need a kind of faith in law; they have to believe it (to believe that others believe it) for it to function at all.  The fantasy of an original contract, for example, provides something in which people can believe; this fantasy attaches them to law as it conceals the Real of violence.  Belief in law is that something extra that distinguishes law from violence, that separates the founding moment of violence from what comes after it.  

But how is it that people come to believe in law, especially if they are not simply forced or tricked into belief? How does authority come to be invested in law?  As I've mentioned, contract theory offers a particular staging of this moment of investiture.  By concealing the violence of law in the story of an original authorization, it offers a justification for the violence of which law avails itself.  In Locke’s Second Treatise, for example, persons come together in an original compact to authorize the making of civil laws.  They also appeal to the law as that which can protect them, constituting law through this naturalization:  it is already there.  Both consent and appellation, then, invest law with authority, installing in it that element of faith or attachment that makes it more than violent force.  The contingent moment of law’s installation is displaced by the necessary advent of the authority of the eternal or the natural—Reason, Freedom, Justice, etc.

Zizek offers alternative explanations for how the Real of violence that haunts the law can be repressed, for how contingent law can be transformed into something perceived as necessary, eternal, authorized, transcendent.  His most basic explanation for the investment of meaning in law arises out of his reading of Kafka’s Trial in conjunction with Pascal.  In both Kafka and Pascal appears the idea that people cannot accept the fact that law has no authority outside itself, that people have to repress the fact that law is necessary without being true.  Zizek argues that the illusion that drives people to believe that truth resides in law can be described by the mechanism of transference:  “transference is this supposition of a Truth, of a meaning behind the stupid, traumatic, inconsistent fact of the Law.  In other words, ‘transference' names the vicious circle of belief: the reasons why we should believe are persuasive only to those who already believe.”
  People repress the violent origins of law by positing a Truth behind law to which they transfer their faith or confidence.  Law is law because of this Truth; but people only accept the "because" insofar as they already believe in law.  For example, one might posit the Divine as the external ground for law, as that source which gives law its validity.  Belief in the Divine is transferred to a belief in law.  But, if one did not already believe that law was valid, one would not accept this foundation (not to mention the fact that one would have to believe in the Divine as well).  Again, the point is that belief is necessary for the reasons for belief to be compelling.

Transference is thus inseparable from reason, especially once reason is situated in the contexts that produce it, or, especially when one works, as Zizek does, with a Hegelian conception of reason.  Zizek follows Hegel’s discussion in Phenomenology of Spirit whereby Reason comes to accept law as law.
  Reason first considers law in terms of universal principles.  In so doing, it comes to appreciate the “contingent content and the possible conflictual nature of these laws.”  Reason’s move from universal principles to contingent content is thus a reflective move from law-giving to law-testing.  That is, Reason, second, assesses laws with respect to formal criteria of consistency and universality.  Finally, Reason realizes that this testing is an empty, formal procedure detached from the concrete ethical spirit that gives content to law.  It comes to grasp that law is law “because it is accepted as a constitutive part of our community’s historical tradition.”
  Again, as with transference, reason explains our attachment to law with reference to a prior belief or faith in law.  We find reasons convincing because we think that others would find them convincing; we believe that others believe.  

To be sure, law's claim to reason--or, our belief in law, which is the same thing--is never complete.  There are always excesses and lacks disrupting even what seems to be accepted as tradition.  The Real of violence persists to haunt the legal order.  Importantly, however, this very Real of violence is also a source of our attachment to law.  Our investment in law is libidinal and law's authority stems from this investment.  As we shall see, law is law because we enjoy it. 
 

Founding law

Since Zizek emphasizes law's unavoidable, Real, violence, one might wonder why he thinks that belief in law is important.  Why should law be law? Why not reject law altogether--or at least recognize it as an inescapable ideological trap? The answer is, again, that there is more to law than violence.  Law provides a degree of liberation and disalienation.  Differently put, law can be understood psychoanalytically as a solution to some specific problems--even as it creates new ones.  Thus, Zizek provides a psychoanalytic account of our attachment to law that emphasizes how law both secures desire and is stained by enjoyment.  

I begin with desire.  Zizek writes:

. . . the advent of Law entails a kind of ‘disalienation’: in so far as the Other itself appears submitted to the ‘absolute condition’ of Law, the subject is no more at the mercy of the Other’s whim, its desire is no more totally alienated in the Other’s desire. . . In contrast to the ‘post-structuralist’ notion of a law checking, canalizing, alienating, oppressing ‘Oedipianizing’ some previous ‘flux of desire,’ Law is here conceived as an agency of ‘disalienation’ and ‘liberation’: it opens our access to desire by enabling us to disengage ourselves from the rule of the Other’s whim.
 

Law frees us from the absolute, arbitrary demands of the Other.
  In Totem and Taboo, once the horde kill the father, they are no longer subject to his violent, obscene, monopoly of enjoyment.  They have overthrown not just him, but a subjection rooted in exception--the father was exempt from the demands he made.  Now authority itself comes under rules:  the reign of the band of brothers is a reign of law, of rules regulating access to women, power, and the use of violence.  The end of the brothers' subjection to the father is thus the beginning of their subjection to law.  As Peter Fitzpatrick writes, “They are now free but that very freedom becomes the mode of their renewed subjection as they bring the power of the father to bear upon themselves."
  The reign of law internalizes the authority of the Father; as symbolic law, the Other is brought within, as it were, a movement signified as the Name-of-the-Father.  Indeed, Freud emphasizes that in death the father was stronger than he had been in life:  "what the father's presence had formerly prevented they themselves [the brothers] now prohibited in the psychic situation of 'subsequent obedience.''
  What this means for the brothers, and for us, is that subjection to and liberation through law are the same thing. 

We might think again of Hobbes.  In the state of nature, “Every man has a right to everything; even to one another’s body.”
  Each is thus necessarily subject to the needs and demands of the Other.  With the advent of law, there is an out, something to turn to that relieves the pressure to conform to these demands.  One obeys rational rules, not arbitrary whims.  Accordingly, one is no longer an instrument and object of the Other.  One now has a space for one’s own desire.  Law liberates, then, through the production of this space for the subject’s desire. 

But, there is a twist. The liberating aspect of law is both a “symptom” and implicated in yet another set of arbitrary, punishing demands, those of the superego.  First, the image of the omnipotent Other to whose whim one is subject is a fantasy.
  It is a way for the subject to avoid acknowledging that its desire can’t be satisfied, to avoid facing the fact that the Other doesn’t have the ability to give it what it wants.  In Hobbes' state of nature, it simply is not the case that one could have everything one desired were it not for the rights of others.  As Hobbes acknowledges, desire is itself always in motion, ceaseless, beyond satisfaction.  Law intervenes, then, as “a way for the subject to avoid the impasse constitutive of desire by transforming the inherent impossibility of its satisfaction into prohibition: as if desire would be possible to fulfil if it were not for the prohibition impeding its free reign.”
  The sovereign (for Hobbes) guarantees desire not simply by restraining others but by commanding restraint in general.  Law lets the subject think it could get what it wants were it not for law’s prohibition. So, here law lets the subject avoid the impossible Real of its desire.  Our attachment to law, then, is a symptom in that it is a way for us to secure our desire (that is to say, the space for it, not the object of it) by avoiding confrontation with the impossibility of fulfilling it.

Second, as Freud's account of the sons' internalisation of the authority of the father after his death illustrates, the advent of the law is accompanied by a punishing superego, by the obscene underpinnings of law that redouble the “public” law (an idea I develop more thoroughly in the following section).
  What liberates us and what punishes and torments us are the two sides of the same split law.  The law that guarantees social order confronts us as if we were already guilty, accusing us in ways that make no sense.  Disalienation thus comes at the cost of a constitutive alienation (or, disalienation at one level is accompanied by alienation at another).  Zizek clarifies this point with reference to what he refers to as the basic paradox of Kantian autonomy: “I am a free and autonomous subject, delivered from the constraints of my pathological nature, precisely and only insofar as my feeling of self-esteem is crushed down by the humiliating pressure of the moral Law.”
  I do not have to remain subject to the unbearable (fantasmatic) pressure of the Other—that is, if and only if I come under the unbearable pressure of the law.  My freedom and my guilt are inseparable and interdependent.

The final twist in this initial relation between law and superego is that the external law liberates the subject from the pressure of that very superego demand always part of law.  Superego is totally unrelenting, placing all sorts of contradictory, impossible demands on us. Law enables the subject to escape from its self-torture, from the plague of conscience, by providing regulations and guidelines.  “The external law regulates pleasures in order to deliver us from the superegotistical imposition of enjoyment which threatens to overflow our daily life.”
  With this twist, Zizek reverses the typical understanding of the inner law as more reliable or as what enables a kind of reflective equilibrium through which to evaluate external social laws.  For him, the inner law compels us without mercy; external law relieves us of this compulsion.  In the following section, I explore this aspect of law and superego in more detail. 

Split Law

If stories of law's founding are stories about the persisting Real of violence in law, stories of how law is, then how is law? How, in other words, does this violence persist and what is its relation to split law? I take up these questions by considering violence as a surplus and as a lack.  In so doing, I emphasize how violence persists as superego, that is, as the punishing, powerful, obscene, dead father killed by the primal horde.

Surplus

As a non-integrated surplus, violence is what gives law the form of an injunction, what renders law as that which is to be obeyed.  Law is constitutively senseless—it is obeyed not because it is good, just, or beneficial, but because it is law.  We might understand the wide array of competing explanations of law's authority as exemplifying this constitutive senselessness; even as philosophers disagree on the grounds of law, they agree that law is law.  As Zizek explains, “the last foundation of the Law’s authority lies in its process of enunciation.”
  Law is not only force or brute pressure. But nor is it something that we are convinced to obey, something that we obey because of a ground outside of law (this would be the transference explanation for law's authority).  Rather, we obey the incomprehensible Command.  This traumatic, non-integrated character of law is a positive condition of law.
   

This traumatic, senseless injunction is also the psychoanalytic notion of the superego.  Superego issues unconditional commands, telling us what to do, refusing to take no for an answer, refusing even to consider our specific circumstances, needs, or desires.  Put another way, excessive command, injunction to do the impossible, no matter what it is, is superego.  As Bruce Fink explains, the severity of the superego “is actually a vehicle for jouissance. . .The superego commands us to satisfy our drives, oddly—and no doubt to some extent counterintuitively—commanding us to satisfy that sadistic Other within us, the superego.”
  The superego command is thus more than a simple prohibition. It is a prohibition compliance with which produces a certain enjoyment.  When we obey the superego, when we give up our own desire and comply or follow orders, a part of us, or, more precisely the Other within us, enjoys.  Fink writes, “Whenever we force ourselves to conform to our ideals at the expense of our own satisfaction, we assure the Other’s jouissance.”
  Superego thus involves the excess of law, the violence that persists in law’s injunction.  More crudely put, obeying the law, “just following orders,” can be an excuse for getting off.  Frederick Douglass’s graphic account of the “savage barbarity” of the overseer of the slaves at Great House Farm, provides a particularly powerful example of the joussiance of duty:  “when he whipped, he seemed to do from a sense of duty, and feared no consequences.”
  

Because superego involves this absolute injunction, the content of its commands shifts and changes--this makes a perverse sort of sense when we recall that it gets off on making us squirm and feel guilty and horrible for not being able to do what it wants.  At any rate, what is important for Zizek is the way that in today's more permissive societies, the superego injunction to enjoy accompanies a duty to be happy.  He writes, "The superego is thus the properly obscene reversal of the permissive 'You may!' into the prescriptive 'You must!', the point at which permitted enjoyment turns into ordained enjoyment."
  We must have great sex lives, fulfilling jobs, interesting hobbies, fantastic vacations.  If we don't, we have somehow failed.  We are guilty, inadequate.

Lack

In addition to the violence that appears in the form of law as an injunction, there is a violence that persists as a lack.  Zizek considers two lacks in law: incompleteness and inconsistency.
  Incompleteness involves the way that law is never grounded in truth; it is necessary without being true.  Hence, there is no fundamental Other who grounds the law, who can shore up the law and integrate or redeem its founding violence.  The lack that is inconsistency appears in the way that law is a sort of collection that is never fully systematized; the law is not whole or not all insofar as its own structuring principle escapes it.  No matter how far it stretches or reaches, there is something beyond it. 

Superego, specifically as it manifests itself in the obscene, “nightly,” law, fills up these lacks.  “Superego emerges where the Law—the public Law, the Law articulated in public discourse—fails; at this point of failure, the public Law is compelled to search for support in an illegal enjoyment.”
  Because of law’s incompleteness and inconsistency, public rules are not enough.  They have to be supplemented by a clandestine unwritten code, by fantasy.  

But, enough for what?  This “enough” seems to refer to problems of attachment and ambiguity. Superego addresses both problems.  In this way, we might think of superego as an aspect of Zizek’s account of law in which he sets out some of the imbrications of law and society.  That is, Zizek rejects that legal formalism that views law as a sealed system of rules abstracted from society.  He rejects as well that legal positivism that finds a meaning to inhere in law apart from the customs, fantasies, and faith that inspire it.
  Rather, Zizek accepts that law alone cannot hold a community together.  Cohesion, or attachment, requires a superego supplement.

For Zizek, superego “represents the ‘spirit of community’ at its purest, exerting the strongest pressure on the individual to comply with its mandate of group identification.”
  What really binds a community, what really tells people that they are members of the same group is not their knowing what laws to follow but their knowing what laws to break.  Attachment to community comes about through identification with the suspension or transgression of the law.
  

Zizek’s examples include the "nightly" law of the Ku Klux Klan in the American south, the military’s sadistic hazing rituals, and the excess of violence that underlay the precise rules setting out the procedures of the Nazi extermination camps.  His emphasis on "nightly," then, highlights the way that certain practices may be common, well-known, indeed, seen as necessary for the continuation of the community, even as they are not to be exposed to the light of day, even as they are formally disavowed.

Super Cannes, a recent novel by J.G. Ballard, provides a particularly vivid account of the role of nightly law in the securing of community.
  Ballard describes a perfect executives’ paradise where every need is met so that high-powered scientists and financeers can devote themselves to their work with no distractions. The problem is that the executives start becoming ill, listless, depressed, and distracted.  Profits and stock values decline. The solution, introduced by the center’s psychiatrist, is crime, violence, and cruelty.  Prescribing psychopathology, he organizes the executives into “therapy groups” that go out on weekend rampages in which they brutalize immigrants, prostitutes, and local Arabs.  Trying to convince the narrator, Paul, that “a controlled psychopathy is a way of resocializing people and tribalizing them into mutually supportive groups,” the psychiatrist, Wilder Penrose enjoins him to remember childhood.
  “ . . . like all of us you stole from the local supermarket.  It was deeply exciting, and enlarged your moral sense of yourself.  But you were sensible, and kept it down to one or two afternoons a week. The same rules apply to society at large . . . . A voluntary and sensible psychopathy is the only way we can impose a shared moral order.”
  The psychiatrist installs in the community its missing superego injunction to enjoy.  He commands—in the contemporary, medical, sense of prescribing—the executives to commit the acts inspiring their most violent and sexual fantasies.  

This enjoinment to cruelty redoubles that excess of jouissance that attaches the executives to their community.  They get to be cruel and violent because they are instructed to—“just following orders”—and their resulting sense of guilt binds them ever more strongly to the law.  On the one hand, they rationalize their behaviour, thereby strengthening the element of superego:  “In many ways we’re carrying out tasks the police would do anyway, and we free them for other duties.”
  On the other, they feel themselves more deeply tied to their community because of their guilt, because of their newly awakened moral sensibility.  Crime has enabled them to know themselves as members of a community.  As the psychiatrist explains, “Remember that these criminal activities have helped them to rediscover themselves. An atrophied moral sensibility is alive again. Some of my patients even feel guilty, a revelation to them . . .”

In The Plague of Fantasies, Zizek develops another aspect of the unwritten rules that supplement the public law.  This aspect attends to the ambiguity of law.  Law is ambiguous. (Or, as Fitzpatrick might say, there is a division in law between its qualities of determination and responsiveness.)  Something always escapes law. Some unforeseen circumstance or condition confronts what seems to be the formal character of law with the fantasies that animate it, which push it one way or another.
  Zizek views these fantasies in terms of the unwritten rules preventing the actualisation of the choices formally allowed by the system.
  Such rules are transgressive insofar as they violate the explicit rules.  At the same time, the unwritten rules are coercive insofar as they prohibit the possibilities that the public law guarantees.  The complexities of sexual harassment illustrate this ambiguity.  On the one hand, persistently extending unrequited sexual advances to a person in one's workplace is transgressive; it breaks the rules, and one may even enjoy this element of violation.  We could even imagine a kind of solidarity emerging among those who, in a given workplace, wallow in their shared willingness to go beyond political correctness.  On the other hand, the unrequited sexual advances damage those advanced upon, preventing them from performing in the workplace in accordance with the official rules.  Similarly, if we returning to the idea that this nightly domain is a domain of fantasy, we can see that if the letter of the law guarantees blacks the right to vote, the superego supplement to the law—the Ku Klux Klan—says no they can’t.  

This understanding of the unavoidable violence of the demanding superego is central to Zizek's reading of Kant (or, more precisely, of his reading of Lacan's reading of Kant).  In “Kant with (or against) Sade,” Zizek revisits the theme of Sade as the truth of Kant already explored by Horkheimer and Adorno in The Dialectic of Enlightenment.
  Zizek draws out the equivalence between the Kantian moral law and the superego insofar as both reject contingent feelings, emphasize pain, and rely on cold, unconditional injunctions that compel the subject to “sacrifice his attachment to all contingent, ‘pathological’ objects”—Do your duty! Enjoy!”
   He emphasizes how Sade makes visible the subject of the enunciation of the moral law.  Kant conceals this subject, this author of the command to universalise, to abstract.  For Kant, the autonomous subject simply posits the moral law.  The actual source of the injunction is invisible.  Zizek, following Lacan, argues that the injunction comes from the Sadean sadist-executioner, that is to say, the superego.  Put somewhat differently, Sade separates out what Kant links together: “the assertion of an unconditional ethical injunction and the moral universality of this injunction.”
  The end result is a formal equivalence between the injunction of law and the injunction of superego.  

A consequence of this equivalence is a certain complicating of the traditional distinction between obedience to the letter of the law and obedience to a higher law of conscience.  Zizek emphasizes that superego provides a “short circuit” insofar as the very allegiance to something higher is stained by enjoyment—claiming this allegiance enables the subject to procure enjoyment, to get that thrill of entering a hidden domain.
  (I’m reminded here of Oliver North during the Iran-Contra hearings and his perverse satisfaction in serving his country covertly.)

Nevertheless, the equivalence between superego and the moral law is not an identity. Sade is not the whole truth of Kant.  If one thinks of Kant as providing an apparatus that enables us to figure out what our duty is (is what we want to do universalisable?), then there is no difference between the injunctions to “do your duty” and “enjoy.” Why? Bluntly put, because duty can provide an excuse that allows one to get off without taking responsibility: “Oh, I didn’t intend to harm or humiliate anyone; I was doing it for the good of the community, for their own good … really, I was just doing my duty" (as in the example from Ballard’s Super Cannes).  Procuring enjoyment and obeying the law are the same thing; the law is stained with this obscene supplement.  This very stain provides the ground for our obedience--we must do our duty…no matter what!.  Yet, if we read Kant as saying simply that one should do one’s duty, then the subject him or herself must take responsibility for determining what that duty is, for translating the injunction into a concrete obligation.  And this is where desire itself can meet the criterion of a Kantian ethical act.  To act on one's desire then requires the utmost bravery and responsibility.

Such bravery and responsibility is rare and difficult.  Superego demands obedience and enjoyment, transgression and compliance, staining everything with its obscene excess. If the official rules demand racial tolerance, superego demands our vigilance in the face of irremedial racist guilt.  At the same time, the truth of racist guilt, the racism that persists and flourishes through and in the face of official tolerance, creates racist solidarities--our racist jokes become transgressive, permission to break the rules, submission to the injunction "Enjoy!"  Accordingly, under conditions of radical indeterminancy and incompleteness, under conditions of cynicism toward and detachment from law, the obscene superego underpinnings of law rise to the fore, taking over or overtaking the letter of the law.   There is no innocent position. 

Again, Ballard provides a great example.  Paul, the narrator of Super Cannes, investigates the wild crimes of the rampaging executives.  But, what hooks him in are his own sexual fantasies, fantasies of sex with young girls.  These fantasies lure him into not simply investigating the crimes, but participating in them, going along for the ride.  Paul watches his wife slide into drug addiction and a complex acquiescence to an increasingly degrading sexual relationship with a powerful couple in the executive's complex (they prostitute her and make her available to be raped by a man she loathes).  He rides in a car as someone is chased down and killed.  Like the psychiatrist, Paul justifies his own violence as the cure for the community's ills. 

Enjoying law


The violence of law persists as superego.  It is punishing and permissive, disciplinary and obscene, telling us to get off even as it constrains us. It appears as surplus and lack.  How should all this be understood?  In a nutshell, the answer is that the violence of law persists in the hail that interpellates the legal subject.  


Discussing Althusser's theory of the subject, Zizek argues that prior to ideological recognition, we have an intermediate moment of obscure, impenetrable interpellation without identification.
  We might understand this as an answer to the question of how it is that the subject answers the ideological call at all. Why, in other words, does the subject assume a symbolic mandate and recognize itself as the subject of Power? Zizek answers by saying that this assumption alleviates the impasse in which the subject finds itself. For example, the individual’s reaction to the policeman’s “Hey, you there!” is a mixture of innocence—why me? What does the policeman want with me?—and abstract guilt, a feeling that before Power I am guilty but don’t know why or of what and that this very ignorance is no doubt proof of my guilt.
   The subject, in other words, doesn’t know what the Other wants from him.  As Zizek writes:

So we are again at the tension between the public Law and its obscene superego underside:  the ideological recognition in the call of the Other is the act of identification, of identifying oneself as the subject of the public Law, of assuming one’s place in the symbolic order; whereas the abstract, indeterminate ‘guilt’ confronts the subject with an impenetrable call that precisely prevents identification, recognition of one’s symbolic mandate. The paradox here is that the obscene superego underside is, in one and same gesture, the necessary support of the public symbolic Law and the traumatic vicious circle, the impasse the subject endeavors to avoid by way of taking refuge in public law—in order to assert itself, public law has to resist its own foundation, to render it invisible.

We feel guilty without knowing why, indeed, precisely because we don’t know why (and because of our repressed unconscious desires). The public law gets its energy, its force, its kick, its investment, from these guilty feelings. We identify ourselves as subjects of law in order to escape from this guilt.  Law delivers us from our guilty feelings, providing us with a way out.  The law can tell us what to do so that we don’t have to remain tormented by the uncertainties and doubts and unyielding commands of the superego.

  But, without this tormenting superego, there would be no law.  Or, put somewhat differently, without the tormenting uncertainties generated by the superego there would be no motivation to respond to the ideological hail and therefore no interpellation of a legal subject.  Authority would not be constituted through such a response.

We can summarize the split in law between the public letter and its superego supplement as follows:  

a. Superego is the injunctive aspect of law, its position of enunciation.  This addresses the issue of the form of law as we see it in the discussion of Kant with Sade.

b. Superego supports public law as the enjoyment that gives people the incentive to do their duty.  This addresses the question of our attachment to law, of the enjoyment we can get through doing our duty.

c. Superego supports public law as the obscene, nightly, transgressions that fill in its gaps with fantasy.  This addresses the ambiguity in the letter of the law and the way that a community is held together through the knowledge of which rules to break.

d. Superego supports public law insofar as the public law provides a release from superego’s unyielding demands.  This addresses the interpellation of the legal subject.

Beyond Law


This account of law as split between the public law and its obscene superego supplement is not all there is; there is something beyond law—what? The quick answer is Love. 

Zizek draws from Saint Paul to consider how it might be possible to leave behind the domain of the law, to “cut into the Gordian knot of the vicious cycle of Law and its founding Transgression.”
  Crucial to this endeavor is accepting the Real of one’s neighbor, the neighbor as traumatic Thing (inhuman, disgusting, evil, irrational).  In emphasizing the Real of one's neighbor, Zizek rejects both imaginary and symbolic approaches to the Other.  The imaginary neighbor looks like me.  I respect him because of a notion of Good that I impose on him.  So, he might be worthy of respect because he is a victim, or because of the significance of his cultural expression.  These are reasons for me to respect the neighbor--my reasons.  The symbolic neighbor is the abstract subject of rights.  Here my respect is ultimately my respect for law, my sense of duty to the law.  And this of course reconnects me to my complex relationship to law, my enjoyment of law as well as the enjoyment I get from transgressing it.  In contrast to these imaginary and symbolic Others, Christianity advocates a different approach to subjectivity.  We are to love our neighbor for himself--not for whom we might imagine him to be or in his position as an abstract human being.  Thus, Zizek reads Saint Paul as enjoining us to uncouple or unplug from the socio-symbolic framework, to erase everything for a new beginning, to create an alternative community of outcasts 

Indeed, Zizek views human rights as ultimately based in this Christian notion of neighbor as Real Thing—“the ‘(human) right’ is the infinite right of the abyss of subjectivity beyond the Law.”
 Although he does not develop the argument, one might forsee a line of discussion positing a radical split between rights and law, viewing law less as a vehicle for guaranteeing rights than rights as moments of the Real that law seeks but necessarily fails to symbolize.  Put somewhat differently, rights would be those freedoms law would have to posit to account for its own existence today; hence, they would be necessary as well as historically contingent.

Zizek's appeal to Christianity will no doubt induce some reservations. Doesn’t Christianity teach compliance (render unto Caesar . . . )?  Isn’t this not but another appeal to an unconditional demand like that of superego? Zizek’s response seems to be the same to both questions:  “the proper Christian uncoupling suspends not so much the explicit laws but, rather, their implicit spectral obscene supplement.” 
  What is at stake in moving beyond the law, then is renouncing its fantastic superego supplement.  One way to do this is by sticking to the letter of the law, doing precisely what it says.  We might think of examples like “work to rule.” I’m also reminded of the extreme literalness of my seven-year old son.  Emphasizing the literal meaning of every word has the perverse effect of a dissolving meaning entirely, with liberatory results:  “We need to run to the store.” “I don’t want to run.” “Well, I don’t mean run, I mean walk.” “But you said run and I don’t want to run.”  In this regard, one can use literalism against fundamentalist intepretations as much as fundamentalists try to use it against more open approaches.  Yet, this solution may be too easy, a slight of hand that fails to take seriously Zizek’s own account of the ambiguity and incompleteness of law.  Even if it works with regard to the most extreme aspects of obscene, superego transgressions, it may not address the shifts and indeterminacies within the letter of the law.


Another way to move beyond the superego supplement involves “shooting oneself in the foot” or sacrificing what is most precious, doing the impossible.  Zizek’s examples include Keyser Soeze in Bryan Singer's 1995 film, The Usual Suspects.  Played by Kevin Spacey, Soeze is a mysterious criminal figure who, upon finding his wife and child held at gunpoint by rival criminals, first killed his wife and child and then pursued the other criminals and their families to their deaths.  Zizek's more powerful example is Sethe, the former slave who murdered her own child to save her from slavery, in Toni Morrison’s Beloved.  Beloved was the most precious core of Sethe's being; death was preferable to life in slavery.  Morrison writes:   "That anybody white could take your whole self for anything that came to mind.  Not just work, kill, or maim you, but dirty you.  Dirty you so bad you couldn't like yourself anymore.  Dirty you so bad you forgot who you were and couldn’t think it up.  And though she and others lived through and got over it, she could never let it happen to her own.  The best thing she was, was her children.  Whites might dirty her all right, but not her best thing, her beautiful magical best thing--the part of her that was clean."

This approach has its drawbacks.  The sacrifice of "what is in one more than oneself" seems to involve the sacrifice of another.  These others may well be those closest to or most like one's self; they fill in as substitutes for that which one sacrifices in oneself, giving it material form, embodying it.  In Zizek's examples, moreover, the bodies are feminine and infantile, sacrifices, in a way, of the maternal as well as of the future.  

Nevertheless, these acts provide a momentary suspension of meaning that opens up another space of possibility.  (Beloved notes that infanticide came to be rearticulated not in terms of the savagery of slaves but of the very institution of slavery.
)  What radical acts like Sethe’s and (to lesser extent) Keyser Soeze's accomplish is a collapsing of the space between the ethical and the political. Rather than holding onto some ethical moment as the limit or ground or exception to the political, through the act on suspends the limit/exception in a political gesture par excellence.  Indeed, this is a point where Zizek diverges significantly from Derrida: he rejects Derridean messianic Otherness for its passivity.  The Derridean account of the act relies on a split between the political and the ethical; Zizek, as I’ve shown, understands an act as that which collapse the distinction between the two.  Emphasizing the call of the Other, Derrida can only conceive of action in terms of response, a response forever inadequate, forever limited by the Other.  Not only does this risk a certain sentimentalism of the Other in imaginary as well as symbolic terms, but it also fails to account for the radical dimension of the act:  “It is not so much that, in the act, I ‘sublate’/’integrate’ the Other; it is rather that, in the act, I directly ‘am’ the impossible Other-Thing.”
 

I think there is a better way to understand Zizek's attempt to think beyond law (especially if one is willing to make him say the opposite).  If we return to the fact that Zizek's account of law is synchronic, then that which is beyond law needs to be thought of as a moment already within law.  It is not apart from or detached from law.  Rather, like law's founding, it persists, rupturing law from within.  Indeed, this beyond ruptures the superego supplement to law, the obscene underpinnings of law that stain it, as we know from from Zizek's insistence that this is where the Christian "uncoupling" operates, namely, at the level of the enjoyment that attaches us to law.  Thus, there is in law something more than superego enjoyment that attaches us to it; inhering in law, in its very circularity, in the irrationality of its injunction, is belief, faith.  What makes law is a belief that there is more to law than violence. 

In the monstrosity of their acts, Sethe and Keyer Soeze posit another moment, a utopian alternative that inverts the existing order to enable law to protect and secure that which is most precious. In the case of The Usual Suspects, the possibility of such an order is hinted at through the retroactive presentation of the murder of wife and daughter.  The scene is murky, indistinct, part of the fantastic, originary trauma constituting the mythic Keyser Soeze--who appears throughout the film as the singularly unimpressive, indeed, "crippled" petty criminal, Verbal.  But the story of Sethe is clearly the more powerful. In Beloved, hope in a time and space of African-American freedom is the dream, the tomorrow, that persists once Beloved is forgotten.
  Belief in this dream, in the possibility of keeping her own best thing, is what enabled Sethe to act.  

And, if we continue this emphasis on the utopian beyond of law that persists within it, we might understand as well Zizek's emphasis on the letter of law.  Yes, it is ambiguous and indeterminate, but this opens it up for emancipatory as well as repressive meaning.  Thus, when confronting a cynical age, an age when the worst, most corrupt alternatives seem not simply to proliferate but no longer to surprise or outrage, in this case, finding a utopian dimension to inhere in law may be truly radical.  To this extent, the idea that law is law expresses more than the violence of the injunction; it captures the hope inspiring law as well.  Belief in law is a belief that violence isn't everything.  Just as the founding violence persists in law, so does the founding dream that things might be otherwise--and, indeed, this dream tends to be concealed as well, suppressed by injunctions to compromise, to accept the way things are, to give up naïve belief in something better.  Ultimately, then, the revolutionary beyond of law is contained within it.  The task, then, is to find ways to attach ourselves to law through belief in the founding dream rather than through enjoyment of founding violence.

I wish to thank Peter Fitzpatrick for giving me the opportunity to present an early version of this paper in his workshop on the political at Birkbeck, College of Law, in November 2001. The critical encouragement I received there was invaluable.  I am also indebted to Paul Passavant,  Lee Quinby, and the outside reviewers for their thoughtful remarks on an earlier draft of this paper.
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